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Economic & Planning Systems, Inc (EPS) 
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Subject: Draft Morgan Hill Agricultural Mitigation Fee Nexus Study; 
EPS#12116 

Date: December 2, 2013 

This memorandum provides the technical documentation to support the 
establishment of a City of Morgan Hill Agricultural Mitigation Fee.  The 
memorandum includes the policy context for fee adoption, the fee 
program parameters identified by City staff, the assumptions and 
analysis used to determine the mitigation fee level, and the nexus 
findings to support fee adoption.  This technical memorandum was 
developed under the direction of and with input from City staff, including 
legal counsel.  This technical memorandum is intended to support 
agricultural mitigation fee adoption through the City’s Agricultural 
Mitigation Fee Ordinance and Resolution. 

This memorandum is divided into five sections: (1) summary of findings; 
(2) background; (3) nexus findings; (4) fee program parameters; (5) 
mitigation cost estimates; and (6) fee calculation and updating.  
Appendix A provides the detailed assumptions and analysis used to 
develop the planning level estimates of agricultural easement acquisition 
costs. 
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Summa ry  o f  F ind ings  

The City of Morgan Hill is proposing to adopt an agricultural mitigation program that requires 
mitigation at a ratio of 1:1, meaning one acre of in-perpetuity farmland preservation (along with 
necessary funding for stewardship and program administration) for each acre of farmland 
development/conversion.1  Developers can either mitigate at a 1:1 ratio on site and pay the 
stewardship fee or can pay a land mitigation fee in-lieu of the on-site set-aside and pay the 
stewardship fee.  The mitigation fee will be applied to conversion of all farmland captured under 
the Department of Conservation categories of prime farmland, farmland of Statewide 
importance, and farmland of local importance.  The fee levels developed in this technical study 
are shown in Table 1. 

Table 1 Agricultural Mitigation Fee Per Developed/Converted Acre 

Fee Component Fee Level 
(1:1 mitigation ratio) 

Easement Acquisition $12,750 

Transaction Costs1 $255 

City Fee Program Admin.2 $255 

  Subtotal – Land Fee $13,260 

  

Stewardship3 $1,665 

City Fee Program Admin.2 $35 

  Subtotal – 
Monitoring/Outreach Fee 

$1,700 

  

Total Mitigation Fee $14,960  

(1) Easement transactions costs assumed at average of 2.0 percent  
per transaction.   

(2) Cost to City administering fee program, including collection, reporting,  
and updating costs estimated at additional 2.0 percent of base cost for each 
fee program element (i.e. easement acquisition; monitoring/outreach). 

(3) Represents sufficient funding to generate an average of about $50 per acre per annum  
in perpetuity in interest payments. 

Background  

The Open Space and Conservation Element of the City of Morgan Hill General Plan, adopted in 
July 2001, includes the goal of a “viable agricultural industry”.  Associated with this goal are a 
series of policies and actions.  Selected agricultural policies and actions include:  

                                            

1 The City of Morgan Hill initially explored the possibility of purchasing mitigation in both the Morgan 
Hill and Gilroy areas at different land ratios.  In response to comments from the community at large, 
the conservation/mitigation program was established with a single mitigation ratio of 1:1.  
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 Policy 3a.  Support programs and techniques, including conservation easements and 
purchase of development rights to encourage the retention of agricultural activities and to 
minimize conflicts in transition from agriculture to urban uses. 

 Policy 3j.  Maintain the economic viability of agriculture using a variety of methods, such as: 
contiguous urban development, the designation as agricultural lands those lands that are 
outside of planned urban areas, minimum lot size designations in agricultural areas, the 
limitation of land uses in agriculturally designated areas to agriculture and uses necessary for 
the support of agriculture, and the encouragement of direct marketing methods. 

 Policy 3k.  Establish areas for permanent preservation of agricultural lands and programs to 
accomplish that objective, such as exclusive agricultural zoning, transfer of development 
rights programs, and right to farm legislation. 

 Policy 3l.  Preserve some prime agricultural lands in South County for agricultural use 
through appropriate agricultural land preservation tools, such as exclusive zoning, transfer of 
development rights programs, and right to farm legislation. 

 Policy 3p.  Convert agricultural land that has been designated for urban growth in an orderly 
manner to retain stability and viability of remaining agricultural land as long as possible. 

 Action 3.1.  Use a variety of techniques to protect agricultural land, including land use 
regulation, urban development policy, conservation easements, and transfer or purchase of 
development rights. 

Since the initial adoption and publication of the 2001 General Plan, the City of Morgan Hill has 
explored available techniques to support the goal of a viable agricultural industry, including the 
adoption of an agricultural mitigation program.  In November 2006, the City Council directed 
staff to develop a set of City-wide policies that would address the conversion of agricultural and 
open space lands.  In January 2008, City staff published an Agricultural Mitigation Working 
Paper, envisioned as “the first step towards development of a City-wide program for the 
mitigation of the significant loss of agricultural land.”   

As a next step, in 2009/2010, the City of Morgan Hill directed a consulting team to evaluate 
agriculture viability within the Morgan Hill Sphere of Influence (SOI) over the long term as well 
as the development feasibility challenges and limitations associated with requiring mitigation in 
the Southeast Quadrant of the City.  The consulting team concluded that agriculture was viable 
over the long term if agricultural land were preserved and that the cost of acquiring new 
agricultural conservation easements in the Southeast Quadrant was likely to be significant.   
Based on the technical analysis and a number of meetings between the consulting team and City 
staff over the 2010/2011 period, a public review draft entitled Morgan Hill Agricultural Policies 
and Implementation Program (December, 2011), including recommendations for an agricultural 
mitigation program, was published for review and comment by the community.  Subsequent to 
further consideration by City staff and feedback from stakeholders and the community, the City 
has decided to adopt an agricultural mitigation program, with some refinements from the 
program outlined in the public review draft.  The public review draft also outlined a series of 
General Plan policy and action recommendations for potential inclusion in the General Plan 
update. 
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Nex us  F ind ings  

The Agricultural Mitigation Program will require new development and other activities resulting in 
the conversion of agricultural land to either:  (1) provide the City with an agricultural 
conservation easement on a portion of the agricultural land within the proposed development 
area and pay the Monitoring/Administration component of the Agricultural Mitigation Fee or 
(2) pay an Agricultural Mitigation Fee that will allow the City to acquire agricultural conservation 
easements on other agricultural land and to fund the associated mitigation program monitoring 
and administration. 

The nexus findings for this fee program are provided below and address:  (1) the purpose of the 
fee, (2) the specific use of fee revenue, 3) the relationship between the type of development 
and the fee’s use, (4) the need for the fee revenue, and (5) the proportionality between the 
amount of the fee and the cost specifically attributable to new development.   

Purpose 

The City of Morgan Hill General Plan policy goals include supporting a vital agricultural industry 
and preserving agricultural land.  The agricultural mitigation program and the agricultural 
mitigation fee as a part of this program will support these goals.  In addition, the mitigation 
program will help meet the Santa Clara County LAFCo guidelines concerning farmland conversion 
and annexation in the County as well as to help address agricultural impacts identified by CEQA, 
recognizing that full mitigation of agricultural conversion is not feasible. 

Use of Fee 

Fee revenues will be used to preserve agricultural farmland in perpetuity and to cover the costs 
of the fee program. This will include the acquisition of agricultural conservation easements and 
the on-going monitoring of these easements along with the administration of the fee program 
(costs of collecting fees, reporting on fee use, and updating fees).   

Relationship 

Mitigation requirements and the agricultural mitigation fee will only apply to new development 
that converts agricultural land.  As a result, there will be a direct relationship between the 
development/conversion activities that pay the fee and the use of the fee for agricultural land 
preservation purposes. 

Need 

The ongoing conversion of farmland in Morgan Hill, by permanently removing land from 
agricultural production, creates challenges to farmland operations in and around Morgan Hill.  
City policies, State law (CEQA), and Santa Clara County LAFCO guidelines call for agricultural 
mitigation or support as new development and annexations occur in the City of Morgan Hill.  The 
agricultural mitigation program and associated fee, by helping to permanently protect areas of 
farmland, will support the continuation of agriculture in the region.  

Proportionality 

The agricultural mitigation program requires mitigation for farmland conversion at a ratio of 1:1.  
The payment of the agricultural easement acquisition component of the fee (where the developer 
does not elect to set aside agricultural land) as well as the payment of the monitoring/ 
administration portion of the fee are both tied to (1) this mitigation ratio and (2) planning level 
estimates of the average per acre cost of acquiring an agricultural conservation easement and of 
monitoring/administering the agricultural mitigation program.  As such, there is a direct and 
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proportional relationship between the impact of a development project on farmland and the level 
of the mitigation fee. 

Fee  P rogram Parameters  

The nature of the fee program and the underlying drivers of the fee level are directly tied to the 
purpose of the fee program, the associated definition of the program parameters, and pertinent 
legal, regulatory, and policy requirements/guidelines.  In addition to legal and regulatory 
requirements, the fee program parameters were developed based on, but not limited to, 
outreach to landowners and the broader community conducted by City staff, the approaches of 
other California jurisdictions, the California Environmental Quality Act treatment of farmland 
conversion, and Santa Clara County LAFCo agricultural preservation policies.   

 General Concept.  The primary purpose of the agricultural mitigation program is to support 
the City’s goals of supporting a vital agricultural industry by helping to secure permanent 
protection for selected agricultural lands.  In addition, the agricultural mitigation program 
seeks to respond, as possible, to the relevant requirements for agricultural mitigation under 
the California Environmental Quality Act (CEQA) and to the Santa Clara County LAFCo 
guidelines on farmland conversion. 

 General Structure.  Developers will have the option of dedicating an agricultural easement 
on site or paying an agricultural mitigation fee to cover the costs of acquiring an agricultural 
conservation easement of other agricultural land.  In addition, all forms of farmland 
conversion will pay a fee to support the monitoring of the agricultural easements (whether 
dedicated or supported through fee payment) as well the administration of the agricultural 
mitigation program.  Fee revenues paid for agricultural preservation will be used for the 
acquisition of agricultural easements on a voluntary basis from agricultural landowners. 

 Activities Affected.  All new development/activities under the jurisdiction of the City of 
Morgan Hill that directly result in the conversion of farmland will be included in the 
agricultural mitigation program.  It does not matter whether the converted land has or has 
not been used for agriculture. 

 Definition of Agricultural Land.  For the purposes of this fee program, agricultural land is 
defined as land meets the Santa Clara County definition of Prime Farmland, Unique 
Farmland, or Farmland of Statewide Importance as interpreted by the USDA-NRCS.  This is 
basically the same as the agricultural land addressed in Appendix G of the CEQA guidelines.   

 Definition of Agricultural Easement.  At the conclusion of the mitigation process, the 
agricultural mitigation land will be encumbered with a conservation easement similar in all 
essential details to the California Model Agricultural Conservation Easement.2  This easement 
prohibits subdivision, urban development, and non-agricultural uses.  It is assumed that one 
area of the property is cut out from the easement where existing improvements are located 
or where future improvements, such as a home or agricultural structures, could occur.  The 
allowable improvements will need to be consistent with existing zoning.  The easement will 
effectively prohibit uses that hamper agricultural use, though will not require the land to be 
farmed. 

                                            

2 See www.conservation.ca.gov/dlrp/cfcp/overview/Pages/cfcp_model_easement.aspx 
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 Easement Value.  The agricultural easement acquisition component of the mitigation fee is 
based on a current estimate of the average value of agricultural easements at the time of the 
fee study.  The actual sales price of agricultural easements will be based on individual 
negotiations between the implementing entity and the landowner and on appraisals of value 
at that time.  All easement acquisitions will be on a voluntary basis and purchased from 
willing sellers only.  

 Mitigation Ratio.  The mitigation ratio will be set at 1:1.  In other words, for every acre of 
important farmland converted, the mitigation program, and associated mitigation fees, will 
need to result in the permanent preservation of an acre of agricultural land through an 
agricultural easement along with a proportionate contribution to the resources required to 
monitor the easement and administer the program.  This mitigation ratio is consistent with 
the Santa Clara County LAFCO Agricultural Mitigation guidelines and is the most common 
mitigation ratios used by other California City/County agricultural mitigation programs. 
 
The City of Morgan Hill initially explored the possibility of purchasing mitigation in both the 
Morgan Hill and Gilroy areas at different land ratios.  For example, if the mitigation occurred 
in Morgan Hill, the ratio would have been 0.5 acre conserved to 1.0 acre converted.  If 
proposed in Gilroy, the mitigation ratio would have been 2 acres conserved to 1 acre 
converted.  This formula was intended to create a framework for the encouragement of 
agricultural conservation near Morgan Hill, where Morgan Hill residents would most benefit.  
In response to comments from the community at large, there was an expressed desire that 
the conservation/mitigation program be established at a ratio of 1:1.  While this ratio 
responds to public policy from LAFCO and commenting interests, it recognizes that mitigation 
may not take place in the Morgan Hill target area where the cost of property per acre is 
several times more expensive. 

 Agricultural Land Preservation.  Mitigation fee revenues for agricultural easements will be 
used to acquire easements on farmland in Santa Clara County.  The agricultural mitigation 
land will have equal or better soil quality and equal or better access to water and sufficiency 
of water relative to the converted agricultural land.3  

Mit iga t ion  Cos t  Es t imates  

Along with the fee program parameters, the cost assumptions are the other critical component 
that determines the level of the fee.  This section summarizes the cost assumptions and 
estimated mitigation costs.  Mitigation costs include the costs of securing the agricultural 
easements (where set-asides are not provided) and the costs to cover easement 
monitoring/outreach in perpetuity as well as the administrative costs of covering the fee 
program. 

Easement Acquisition Costs 

Appendix A provides the detailed analysis and development of the planning-level value estimate 
of the average cost of acquiring an agricultural conservation easement in Santa Clara County.  
As described in Appendix A, agricultural easement values will vary for different locations in the 
                                            

3 Equal or better soil quality defined by the Code of Federal Regulations Title 7, Part 657 (see 
http://soils.usda.gov/technical/handbook/contents/part622,html, Exhibit 622-1) and as interpreted by 
the USDA-NRCS. 
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County with easements on agricultural land surrounding Morgan Hill substantially more costly 
than easements in the Gilroy area.  For the purposes of fee setting, because the fee program 
parameters allow for the use of fee revenues to acquire easements on farmland throughout 
Santa Clara County, the estimated easement acquisition costs in the farmland around Gilroy are 
used as the basis of the fee.  As described in Appendix A, the agricultural easement cost is the 
difference between the fee title value of the land and the value of the land once it is encumbered 
with an agricultural easement.   

Table 2 Per-Acre Easement Acquisition Costs 

 Formula Average Per Acre Value 

Fee Title Value A $25,500 

Encumbered Value @50% b = a * 50% $12,750 

Easement Value c = a – b $12,750 

Acquisition Cost (1) d = c * 1.02 $13,005 

(1) Includes 2 percent transaction cost. 

As shown in Table 2, House Agricultural Consultants estimated an average planning-level value 
of $25,500 per acre for fee title acquisitions of farmland in the Gilroy area.  Their research on 
typical easement costs as a percent of fee title value revealed a typical range from 15 percent to 
75 percent, with 50 percent considered an appropriate estimate for southern Santa Clara County.  
As a result, the easement cost of agricultural conservation easements in the Gilroy area was 
estimated at $12,250 and the encumbered land value (value of land once easement is in-place) 
was also estimated at $12,250.   

In addition to the expected, average easement cost of $12,250 per acre, an additional 
transaction cost will be incurred.  The transaction cost will include costs associated with due 
diligence on potential sales, obtaining an appraisal, and drawing up the easement documents 
among others and typically represents about 2.0 percent or more of the easement acquisition 
cost.  As a result, transaction costs are estimated at an average of $255 per acre for a total 
acquisition cost of $13.005 per acre. 

Other Costs 

The other costs associated with an agricultural conservation easement program are associated 
with the stewardship of the agricultural mitigation program and the management of the fee 
program.  Stewardship costs typically include administrative costs, monitoring costs, landowner 
interaction costs, and contingencies.  For the purposes of this fee study, these additional costs 
associated with the mitigation program are divided into stewardship costs and fee program 
administrative costs.   

Stewardship Costs 

Per-acre stewardship (monitoring/outreach) costs vary substantially by program and depend 
both on the types of activities required of the implementing entity, the levels of interaction with 
and outreach to landowners owning encumbered land, and the scale of the mitigation program 
and the associated economies of scale.  Stewardship costs associated with different types of 
mitigation and preservation programs show a broad range of annual stewardship costs from as 
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low as $20 per acre to as high as $1,000 per acre.4  In the case of the City of Morgan Hill 
agricultural mitigation program, the agricultural nature of its mitigation program will push its per 
acre figure towards the lower end, while the relatively modest scale of the program will push the 
per acre costs up.  At this point in time, an average annual monitoring/outreach cost of about 
$50 per acre is likely a modest and appropriate level of funding.   

The establishment of an interest-bearing, non-depleting endowment will ensure that these costs 
can be met on an annual basis.  Consideration of the assumptions being used by other mitigation 
and conservation programs in California concerning the long-term, average net real interest rate 
suggests that an of 3 percent might be obtained from the establishment and investment of an 
endowment.  Using this interest rate to capitalize the annual monitoring/outreach costs results in 
a total monitoring/outreach cost of about $1,665 per acre. 

Fee Program Administration Costs 

Mitigation fee program administration requires fee collection and disbursement, annual reporting, 
and periodic updates.  These fee administration costs can be covered in the mitigation fee.  
California jurisdictions often add between 1 percent and 3 percent for fee program 
administration.  Consistent with this range, the City of Morgan Hill will add a 2 percent to the 
base fee for administration.  As a result, for those paying the land portion of the fee, there will 
be an additional $255 per acre fee (administration charge is not applied to the transaction cost 
portion of the fee), while for all conversions of agricultural land, there will be an additional $35 
per acre fee associated with.    

Fee  Ca l cu la t ion  a nd  Updat ing  

Based on the per acre cost estimates and the fee program parameters described above 
(including the 1:1 mitigation ratio), the per acre mitigation fee is the same as the per acre 
mitigation cost.  The agricultural mitigation fee schedule is shown below.  All conversions of 
agricultural land will be required to pay the $1,700 per acre stewardship fee, with the option of 
then setting aside land at a 1:1 mitigation ratio on-site or paying the additional mitigation fee of 
$13,260 associated with funding an agricultural conservation easement purchase.    

Table 3 Agricultural Mitigation Fee per Developed/Converted Acre 

Fee Component Fee Level 
(1:1 mitigation ratio) 

Easement Acquisition $12,750 

Transaction Costs1 $255 

City Fee Program Admin.2 $255 

  Subtotal – Land Fee $13,260 

  

Stewardship3 $1,665 

                                            

4 E.g. the 2004 report prepared by the Center for Natural Lands Management surveyed 28 preserves 
in the western United States to evaluate stewardship costs.  The report found that the average annual 
management cost ranged from $25 per acre to $1,000 per acre, with an average of about $51 per 
acre.   
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City Fee Program Admin.2 $35 

  Subtotal – Stewardship 
Fee 

$1,700 

  

Total Mitigation Fee $14,960  

(1) Easement transactions costs assumed at average of 2.0 percent  
per transaction.   

(2) Cost to City administering fee program, including collection, reporting,  
and updating costs estimated at additional 2.0 percent of base cost for each 
fee program element (i.e. easement acquisition; monitoring/outreach). 

(3) Represents sufficient funding to generate an average of about $50 per acre per annum  
in perpetuity in interest payments. 

Fee Update Procedure 

The agricultural mitigation fee estimates developed in this technical study provide estimates of 
the per acre cost of meeting the mitigation requirements 2013 dollar terms based on information 
available. Over time, inflation and market cycles will affect mitigation costs.  In addition, 
program-specific evidence will be obtained concerning the costs of stewardship, fee program 
administration, and agricultural easement acquisitions.  For these reasons, a fee updating 
process is important.  Consistent with many other mitigation programs, a two-component 
updating process is suggested.  This includes annual adjustment to the agricultural mitigation fee 
based on a measure of inflation, the Consumer Price Index (CPI) (the CPI is published monthly 
by the Bureau of Labor Statistics and is a measure of the average change over time in the prices 
paid by urban consumers for goods and services.)  The CPI for the western region will be used to 
update both components of the agricultural mitigation fee every six months.5  Every three years, 
rather than automatically updating the agricultural mitigation fee based on the CPI, a more 
detailed review of the fee program will be conducted.  The fee review will consider the actual 
costs incurred by the implementing entity and compare them to the current fee levels.  If there 
is sufficient program data available, the mitigation fee will be updated based on the actual 
experience.  If the information is limited or insufficient to draw broad conclusions the CPI will 
continue to be used until the next more detailed periodic fee update.  

                                            

5 Consumer Price Index – All Urban Consumers, West Region, <www.bls.gov>.  
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